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BULLITT & KELLY, 
ATTORNEYS-AT- LAW, 


BiG STONE GAP AND BRISTOL, F 
as — 7 
4 : 


To the Jondrable I.A.W.Skeen, Judge of the Circuit 
Court of Lee County, Virginia: 
The answer of the Louisville & Nashville Railroad Company to a 
bill exhibited against it in this Yonorable Court by Martha ih. Kaimca a 
and B.f'.Kincaid her husband. 


Respondent saving the benefit of its demurrer bIYLS degree tdaked “we 


said bill, and relying and insisting thereon, and likewise saving the 


penefit of all exceptions which can be had or taken to said bill for 
its many misstatements of facts and errors tof law, Tor answer thereuo, 
or so much as it is advised it is necessary to answer, answering Says: 
That it supposes it to be true that in August 1989, M.5.wall, 
the father of said female tomplainant, owned & @ part of a tract af 
land #ituated in the County of Lee and knuwn as the Thomas Ball farm, 
ino? whet .iarLerest> In sald tract of land, whether he owned eight-ninths 
thereof is not MEK known to Respobnednt. But BPespondent deniesthat the 
interest said Ball had in said tract of land, whether eight-ninths or 
mortor lass, was an undivided interest, and this allegation of said 
bail Pe new only cmphaticaltyedenved but it ds expressly contradaoned 
anc. retirced. by the two deeds executed on the 3hst dex of August, Tess, 
by the said M.S.Ball and wife to this Pespondent, copies of which said 
cds arc alleged to be, bempeeecepee, filed as exhibits with the bill 


ls) 


of Nrs.Nannie A.B.Ball and her husband against this respondent. ‘hen 
ne J/ar_y @ aerite | 

said deeds are Ke eage if they are fitted,it will be steén that-one, or the 
tracts of land through and over which the said M.S.Ball and wife con- 
veyed strips of land to this Respondent for a right of way lies on 

the west and the other on the east of lands described in said deed@ 
45 belonging to Mary Bales who also conveyed this Remgondent a strip 
of land for a ritht of way through the lands and owned by her. 
Sao DEW) pe Turwher seen by Gn 1aspeer oon aid deed& that the saga 
M.S -Batl end wife . in cach 'corvey to the limes of the’ land “of the sate 
lary Bales thus recognizing that said land, formerly belonged to Thomas 


Ball. had. been partitioned between the said Mary Bales and the sadadwiige 


Ball, and Pespondent is advised that as the said M.S.Ball thus regu 


nized said partition at the time he made said conveyance and after- 


wards stood by and saw Pespondent erect costly improvements on the 
Strips of land conveyed to it by him as well as the strip conveyed to 
it by Mary Bales, that he and his vendee are each estopped from denv— 
ing that said land had been cégularly partitioned. And Pespondent 
further avers that said deed for the Strip of land conveyed by tl 
M.5.Balil to it, lying on the west of the Mary Bales land is a 
conveyance by the said Ball of & strip of land UIE Oueh a Lract 

owned by him as an entirety and in feeysimple, and not of a trac 

iand in which he owned an undivided interest. 

Respondent is informed and it avers it to be taue that Mary Bales, 
who is mentioned in said bill was a daughter of the said Thomas Bal] 
and that she owned an interst, but whether one-ninth or MOU. ‘i Wile 
sad Bhomes Heli tract of ‘land, i% not advised, but it denies that 
Said interest so owned by the said Mary Bales s Bn ‘undivided iarLeresse 
It 1s informed, and it believes truly so, that-partition of said Thomas 


ball land had been made by and between his children whether deeds had 


3 
ever been made between them, it is not advised, but each one of then 
had taken possession as Pespondent is informed of his and her respect- 
ed fet shistiv gag Ly gerct fre att deer AMA vee shy a Fae ee 
ive sharef~ andit is further advised that the share of the Said Mary 
eastern part of said tract of land and through. this 
land she conveyed to Respondent the right of way at aforesaid, which 
conveyance was well Known to said Corplainants and their vendor M.3. 
Ball. 


Respondent supposes it to be true that M.S.BPall and wife have 


granted to the female complainant a portion of said Thoras Ball farm, 


but of this it has no knowledge and neither admits nor denies the 


Same. 
“espondent will now show your Honor that it ts true that im the 
decd made by M.S.Ball for a strip of land for right of way purposes 
through the Thomas Ball farm, that he reserved. the right to use cul- 
tivate and enjoy said strip of land on each side of Said road as near— 
ly up to the same as could be sarely done, but respondent denies that 


by resson of this reservation znd by reason of the grant by the eerie 


hi.S, ball to the satd Martha @.Kimcaid of a part of said hand; shat, ee 


beconés “entrcved fo, Lie bener Lo, orf sand reserved Paghs or any of” tno 
said M.S.Ball and coudd mot be 

pasecd, by wim: to anevher. 

Pespondent will now show your -honor that it rem 

Pail whiche we onnedssaid, land. bo. cul tayave dices Siler ls ? Ol 

what towards the ends of the ties and this privilege it allowed him 

éHvow puta l it feeceme necessary for thas respondent Lo erect fences 

on e6a'ch- Siac -of Tis fodd—bedy. Wren da did thie, ib placed. sad Temces 

on the outer edges of the stxrin of land granted to it for reilroad pur 

poses as it had a right to do. -It i&@ true that after said road was con 

Stiuaued Lhat- said M.S.bBall, the then owner of Saad land, built { Saees 

On Sa.10 ivi of land end paraler tothe track .end aweetitin less 

Ritty Peer tof the center thereof, but this was merely permissive upon 

the welt of your respondent and -cons#erréed, upen sadd Ball ne PLETE rs} 

maintian said fences as so built by him, but said fences were of no 

benefit to this respondent and were no protection to it and in no way 

or part a compliance by this respondent with the laws of Virginia which 


require it to make a fence on each side of its road-bed in accordance 


with the provision of section #038 of the Code of Virginia. 


as alleged in said bill that your respondent has built a fence on each 
Side of its railroad at the edge of said right of way, whether it runs 
entirely through the lands of the said Martha B.Kincaid as conveyed to 
Ber poy mex Father, the Sard. M.S.ball, or by her. mother the said Nanre 
A.P.Ball, respondent does not know, as it does not know the lines of 
bhe tract so conveyed to her. Pespondent does not know whether or not 
Cenrthivnee. 
these fences so eveeted by it make it impossible to satisfactorily, said 
Sirin of land: It, would presume, however, that it would not be alto- 
gethe: safe to have teams on said little narrow strip between respond- 
Sune wiles Pence “and. the rach fence erected by the.~sadd MIS .Balls 
Respondent denies that it is an advantage to said railroad company 
iO. Naver send «land cultivated mp-we-the Trarlroad bed. It denres thas 
Cultivabion therecft prevents the accumulabpion of dry grass, weeds, 


briars and ,othe: inflamable matter, but on the contrary, such quite 


VavLLon @ & fradtful seurce of inflamable matter and ite accupulatiaon 


om sara cight of way. Hesp 2 says that the very reason why it (oek 


and why the laws of Virginia permit Gee railroad companies to take 
Read cg 
LVOSLCCr OF Mage for Tigi «ot; way, purposes, Was gO Snake Wty ards Suen 


7 

othe. companies, to keep their tra ans clear Of debris and 2Glamabile 
hoe ei e200 OLNem ohstrucbhrons dancerous aide te the agraveling publive 
anG the adjacent property owners., Respondent says that 2 das no, more 
Geen Ot, welled «ae neces sany Dor. pis; purposes ~ang the iicaretirh and 
SeGunre Mainwianeance, of pts.track. Respondent denies that complain— 
AM ats ay, ue niy- so PayUslLion Of said trach of diand: "ml denpes Lhat 
Thraecqiired PMiltther fron M.S.Ball or from Mary.Baies a right of wey ' to 

Or Tho 

~en undivided tract of land, bull, Be asserts. tildt att taceui recdea: ir tei aod: 
way from M.S.Ball the former owner of said land of the western end of 

aut Ihre gh fraceT fag 2, 
Bald Thomas Ball tract,-and.from Mary Bales. of the eastern,.end therof: 
thet iaJjeach of said decéds. the stripvof, land conveyed. »s° acurately 
Gur XK 
defimed..by mebes. and se je ds -alg WW took possessiion of the same at 
the date of said deeds, which was the 3Oth and 3ist days of August, 
ae Se Sic iw hee eld "the Open, notorious, contimous and exclusine <pos— 
session thereof ever since under a claim of rigitt, and that if ‘said 
COlip  eseicinus -Or “TNnIer vendors» Gvem had* ame rignt to partisLion had. 
baxred by the statute of limitations which resnondent 

invokes for its protection ageinst such hatched up ciaimg, 


Respondent now having answered said bill as fully as it is advised 


it £5 necessary. to.answer the same and’here denying every allegation 


im ibd pilierok heteinaeronre admiitedaer wWenved, slap vais VO be hence 


dismissed with wets (costs. 


, shite. + Agohorite 


Ail ney rr lvefoocco ud. 
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" CIRCUIT COURT OF LEE COUNTY. 


IN VACATION. 


MARTHA E. KINKAID AND B. F. KINKAID 


) 
) 

VS Decree. 
) 


LOUISVILLE & NASHVILLE RAILROAD COMPANY 

Purstant to an order entered herein at +he former 
term of this Court submitting this cause to the Judge of 
this Court for decision in vacation, this cause came on to 
pe heard on this 3rd day of August, 1901, upon the bill of 
complaint and the demurrer thereto in writing filed by the 
Defendant Company, and was argued by counsel} on considera- 
tion whereof the Court is of opinion that B. F. Kinkaid is 
not a proper party plaintiff in this cause, and it is there 
fore adjudged, ordered and decreed that the name of the said 
B. F. Kinkaid be, and the same is, hereby stricken from the 
gaia bill as one of the Plaintiffs therein; and the Court 
being of opinion that if the facts stated in the bill are 
true the said Martha EK. Kinkaid has a cause of action agains 
the said Defendant Company and is entitled to the relief 
prayed for in the said bill, it is therefore adjudged, or- 
dered and decreed that the demurrer of the said Defendant 
Company as to all grounds other than the joining of the said 
B. F. Kinkaid as complainant herein be, and the same is, here- 
by overruled, and the Defendant Company is given until the 
firsatrRule in September next to file its answer herein, if 


it:‘sheuld ‘desire. s0,to, do. 

St Ae BIG 
C.F 

4 gnnk C gery 


ses 


a Per Ar Se tegela am Fitter a ae 


The dépositions of T.S.Snavely and others taken-pursuant to agreé- 
hemy atthe office of C.T.Buncan.in Phe town of Jonésville, oh the 
Torn view, Om Cewovlen, 19015 \berore meo Gee. Becridilin, @ notary public 
Hien or mene County, of hee and State, or Virginia, whitch deposttii—ns 


in behalf of the plaintiffs 
are intended to be read as evidence int@svitSin chancery now pending 


Ve fi L- 


im the Circuit Court of Lee County in ees a H.Kincaid @#<, 
plaintiffgand the Louisville & Nashville "ailroad Company is defend- 
ee. 

Present: Bf Sevellsef, counsel for*thé) plaintiffs and @.T.Ddunean 
Ceumeed'ror the defendant. 

Teo vonavely «a witness of lawful age being duly sworn demoses as 
follows: 

Ve A obeue VORPate, OCcGnpatlion and place’ oft nesiadence. 

ieee BO; years old, I am a.farmer and school teacher, and live 
at Aiwa, lee County, Va. 

0: 2-— Aeekeou eicquainted with the plaintiffs in this causes 
N.A.n.Ball and Mes. Martha P.Kincaid? 

A.-- JO am. 

Q.5.-> Are you acquainted with the lands of Mrs. N.A.P..Pall and of 

fartha H.Kincaid, through wich the right-of-way of the L & 
GO. runs in Lee County Virginia beginning at the west line of the W.W. 
Bales land on the,,east and running to your lands on the west, and if 
you are state which part owned by Mrs. Pall and which part is owned 
by Mrs. -Kntcaid? 

Obj.-- The foregoing: question’ in so far’as it undertakes to prove 
the ownership of each of these parties to said land is objected to 
because the deeds under which said parties named hold said land, are 
Lhe best evidences of the ownership ang poundaries Giyere of. 

i, ! Memeo 1Or cert . 

&.-=- L @m acquainted with the lands of Mrs. N@A.R.Bali.cand Mrs. 
Mactha H.RKincaid mentioned above. My understnading is:that Mrs. Pall 
owns trom the White Bales es down to what we know as the Gray farm 5 


and fhat ilrs. Kincaid ownes the rest of it down to my line. 


? ed s e 
Obj.—-~ So much of the foregoing answer as gives the umnderstmading of 


the witness and not his knowledge is objected to. 
J , 
Gee iieneam for cdert. 


e 


Q-4+.-- Please state the LO Eid Ol Limes the Lewsey it he va: Nashville 
nailcoad Company has made through these lands as you understand are 


rT 
i 


Claimed by Mrs. Pall and Mrs. Kincaid, thathis state Whether or niet 
there is one Straight track or whether there are any Side tracks or 
Sivvitches? 

Soo. Tere is jJwsy One Ssimgle track, 

Q-0.-- State whether or not along this track there are any cuts or 
fesse 

A= PNere ar ein, 

Q.6.-~ Do you xnow how Many cuts and fills there are, and if so 


State the number and whether or not, they are large or small ones? 
five 

A.-- There are Zpmux cuts and twotilis,t believe, if there are any 
others I don’t remember them. There is one considerable cut, the 
others are small ones. ‘The fills are small as compared with others 
on the railroad. 

Q.7.-- State where these cuts and fills are located , whether on the 
Kincaid land or on the Rall part? 

Ai=- Thete are three cuts and two fills on the Pall part, and 
cuts on the Kincaid part. 

@-8.-- Are you acquianted with or knowthe extent or width of the 
Deh t-or-way through the Ball. land and the Kincaid land, or in other 
words, do you know the outside Minis OF Ta? 

A.~- I know it where the track has been enclosed by fences on each 
Side, the other I do not know except as I judge it with my eye, which 
I presume is practically correct. 

Q-9.-~ After the construction of this railroad through these lands 
and since said Company has been operating and runnine trains thereon, 
state whether or not, at any time has the right of way beeen culgi 
vated or used by M.S.Bali or those claiming under him, a Cf -da. ES 


what extent has said right of way been so cultivated used and enjoyed? 


Aya ER ARGR ARERR Sa they have beeen uSing said land, grazing it, 


and Cultivating it, more in some CoS Than at ethers, ta some 
es they have cultivated Lt Bp touwi in fifteen feet of the road 


at others further AWAY . 


® wO.-= State whether or not this cultivation,use and enjoyment of 
sald right of way by the owners of the said land has been done with 
safety both to them and their employees and hands and the safety to 
Sard Company in Operating its train? 

4u-- It has as far as my knowledge goes. 

Q.11.-- State whether or not the owners of said land constructed 
fences on said right of way at any place and if so how far said fenc- 

right of way 
es were constructed and whether or not said fences were built upon the, 
through the 
aol land or the @i@ Kincaid land? 

A.-= They did construct fences through all the land at places, it was 
now Ene ventwce' Longah. I think @pout, two-thirds of these fences were 
on what I understand to be the Pall and the residue on the Kincaid land 
At places the fences were on both sides of the road, none of them were 
continuous all the way through. Sometimes they would just be along 
the (siucie- of vet tekd.ytand ati other places more,irarfanged? to smi-tithe 
purposes of wire ft emcees 

Q.1c.—-— How far were these fences built from the road bed? 

A,--vI nevec measured the distance, but from just passine 
looking at it, through some of the lands, I don’t thinz the fence was 
Pustne + wom Owe) track ithan fifteen or sixteen feet, at other places 
2b Wes Durther away, perhaps abpeut twenty feet. 

Q.13.-- While these fences were thus built along on said right of 
Way did the Balts and, Kinctids cultivate or have thi right of way cui- 
tivated along there, or not#® with safety? 

Ave They, dad. 


@.14.-- State whether or not the Louisville é@ Washville Tailroad 


Cemeainy built ‘or had bud@lL any «lences.onMealid right of Way through 
sane 'Jand,) sand if S66, ‘abwhatepeints tonyueaid) righteof! way have :sard 
fences" been“ busetL Zana How far alongs Sandvright efiwaycohaye! saad: fenges 
ben bDulit Lhrough said land? 

A.-- Commencing at what we, in the Country there know to be the Mary BP 
bales dine, and on the south side of the rail road, there is a fence 
that runs to the esat line of Gary land which I understnad to be the 
east line of the Kincaid land. This is all the fence that the rafl- 
road company has erected on the lands of N.A.R.Ball, and this string 


of fence is about 


Det a mile long. 


On the Kincaid land the fence begins at the Ball line and extends on 
both sides of the railroad to the main cross road to what is ‘%nown as 
the Wynn Gossing. 

Q@.15.-~- When were these fences constructed by said railroad Company 
and when were the fences built by the said Pall and Kincaid. 

its 

A.-- I don’t cemember just when the railroad built £metr fence, not 
Hore them taree= years avo . think. ThE ovher YTences were constructed 
soon after the construction of the railroad. 

Q.16.-- State whether or not the space on said right of way between 
Said two fences could have been cultivated, used and enjoyed with safe- 
ty? 

A.-- It Coma AO, 

Obj.-- The foregoing question and answer is objected to because 


meré Opinion of the witness. 
C.'.lanean Der aerk. 


@.17.-- State whether or not said fences built on Said right of way 
by Said railroad Company prevent Mrs. Pa Mes. Kimcahkd from. the 
Cultivation, use and enjoyment of said right of Way? 

Obj.-- The foregoing question and any answer thereto is objected to 
because a mere opinion of the witness, he not having shwon that he has 


Lried Ph er seen I tired. 
Cw@nDuncearafor deity 


Pas! IG aee at: 


Q.18.--by being thus prevented from the use and enjoyment of said 
right of way, are said parties damaged thereby’? 

A=- They tare 

Obj.-- The foregoing question and answer are objected to for the same 


réasons stated above. 
for cor. . 


Q19.- State whether or not the cultivation end use of said right of 
way prevents the accumulation of inffam=able material on said righ, of 
Way? 

Voj.=— The Torégiogme anreetion .cind any answer thereto are objected to 
because thex question asisx for a mere epim@en of the witness and the 


answer thereto can be nothing but an Opinion. 


Ce. DO Duvear.cator yaaa 


= Geeloes «prevent “it. 


2, 20t-- Give your wreasonsvfor Sayings thate cultivatdon-end use of said 
right of way prevents the accumulation of inflamable material thereon? 
A.-- When we cultivate the land up close to the traclt we tae every 
thing off that can be taken off, but when it is in side of the right 

of way they just cut the stuff down and let it lie there, or let it 
Brow up on broom sage and stand there so that it catches off fire 
occasionally when a 
E¥SLe*ZEZRMEXA train comes along. 

Cross Hzxamination. 
a.Q.1.-- You state in answer to question 19 that the Cultivation: ‘aad 


use of Said right of way prevents the accumulation of inflamable ma- 


téecial on said right of way, does not this depend ShLirewy Or BO 2 


great extent upon what it is cultivated in and how it is used? 

A.-~- Some crops of course would leave more litter on the jJand than 
OUAEeIHS , 

A.Q.2.-- Then you would state that this would depend upon how said 
land was used and cultivated would you not? 

Ae esi WOuld. 

allowed it to grow 
or filth and fall down upon it the same danger from fire 
would result as if the railrodd company allowed it to get in that, con- 
Ga On. Wane, Pie Ot 

A.-=- It. would. 

A-Q.4.-— State hew the land is on the north side of the Gigat of “way 
through whit you have described as the Kincaid land, and after vou have 
done that state how the land lies on the south side of said railroad 
through the Kincaid bandmsio far as embraced in the right of way? 

A.-- The land lies practically level through this tract. there are 
OW) Cubs))".or rather ones cub, dividea my a erossangrionuithiszid which 
is 8 or 10 feet deep at the deepest point and running out shallower 
each way «' 

4.Q.0.-- You state that at some points the land could be cultivated 
up nearer to the track than at other places. “orld not a fence built 


SO as to leave outside of the enclosure of the track all the littie 


parcels that could be tus cultivated, be very crooked and gig-zap? 


A,--It would necessarily have to be crooked more or less. 

X.Q.6.-- JRPPSY Are you an expert in railroad building end operation, 
or have you had any practical experience in the operation of railroads 
a.-—- Liam Wol an expert wand have’ had no practical experience im the 

operation of railroads, 


A.Q@.7.-- There are places on said land where pwactic&ally the entire 


now? 

A.-~ At one place the largest cut takes up about 45 feet on one side 
of ‘whe Urack and about 33 feet, om, the other side. The fills do not 
occupy the whole space at any place that I remember. 

X.Q.8.-- Where the track is fenced on the south side Thmeudh , tire 
Bali tract as above described by you, is any land enclosed that could 


be safely cultivated, or usefully cultivated, and if so how much? 


Hey Uheve ace SLiprs or land along there’ That could »e «o, cultie 


vated if the rcialroad fence was away. 

“.Q.7.-- Does not Indian Creek run pretty close to the right of wem 
most of the way alone that eek fence? 

A.-- Said creek runs nearly half the distance close alone to the right 
Or Wey ond: Semetimes: nit. 

£.Q.8.-- About how much land on the Pall tract is embraced in the 
clght of way that could be safely cultivated if no fences were there? 

Ao Uh Spout wainic fren tour wo 

A,Q.9.-- How much on th: Kincaid piece? 


A.-~- I should think from two to four acres. 


ne Hmamination. 
1.90 1. Up to what distence foom the center of the road bed could 
Said cight of way be safely cultivated and used through said lands on 
oth sides of said road bed through the entire lends, giving the 
distanceses on the Kincaid part and on the Pall Parut 
Ane oT fe tHe aie ht: wer way where there is no fills and CUS 5  CCiuar Cm lad 
vate and use said right of way within fifteen feet from the center line 


muxhoEkxurtaexof: the road bed on both sides thereof with safety. Tn 


the deepest cut you couldn’t cultivate nearer than within 45 feet of 


the center line of aALLroe 
he center line of the Per Cad. en. Guine horth side and on the south 


side about 33 feet from said center line. Tn the more shallow cuts 
you Could cultivate within 295 feet of the road and at the Tillis you 


could cultivate up very close to them ththin 20 or 25 feet I su 


RE CDOOSE 

Q.-- State how close the cultivation of said right of way up to 
within fifteen feet of the center line would you be. cultivating Go 
the end of the ties. 

4.-- About 11 feet. 

0.5.-- How close would that take you to the outer edge of the ditch 
on the most level land on either of thoce tracts. 

A.=- In places it would take you into the ditch and On the-hrik of 
Cine Veiga Cas 

Q.-- Do you think it would be safe to be plowing 2 horse or teém or 
horses wihtin 15 feet of the cent«r-line of the track when Ted Cie AEX 
moving on that track? 

A.-- It would about as | as where we do polw -— we have to unhitch 
and hold them. 

Q.-- You state to the Court that i woulda be @ fe tO be pow 
ing with a team im "tS Peew of She Center of the trek with 4 
train moving on track 8s if you were plowing 50 feet Trom Gis 
aio woul 

A.-- I don’t state that, the farther away from the Uracic one Can Pex 


the safer it is. We always have to avoid the running trem. bye sSlop= 


ping oc getting out of the way. 


x.Q. How much ofthe entire length of ‘the right of way through these 
two tracks of land could be cultLivahedumdthin “ve meet of phe cenLar 
line of the trek without interfering with the ditches or the slopes oP 
Lie: Gute 

A.-- I don’t lmow. 

©. Now 10u state that the deepestzrzrzicut the ed@e- of it. “5 Teen 
from the center line on one side, end you also say that at this point 
the Laight Of way could be, cultivated up to within 45 feet or that. cen= 


Lex line, wouldn’t that be cultivaying right on the edge of thet cut? 


The 45 feet would run right tc the edge of the cut. and this would 
.e dirt to roll down in the dithh. 


VES Sinks, | Meee Cunt, Lowa 
TAHGeSOP.. Cridlin, a notary pubasic*inm and for tHe Count.v of Tee 
in the State,of Virginia, do certity that the foresoing deposit.pon«of 


T.S.snavely was teken, sworn to and cubsecribed, before re at the tire 


lace and for the purpose in the caption mentioned. 
Pp sae 


“7 


(/ 


Given under my hand this the 19th day of October,1901. 


Ve Ce 


AW. Kh, Ue. 


The depesitiens of J.M.Wheeler WE. Wynn, Remmpeieaepeeegetae) 


,taken before mée,H.C.Jeslyn a justice of 
the Peace for Lee County Va,Pursuant to agreement of parties bv Counsel 


two 
a8 €Vidence in behalf of the. Plaintiffs in Sw certain suite 


ba 
in Chancery pendinz in the Circuit Ceurt ef he County. »wherein N.A. 
R.Ball and Martha E.Kincaia are Plaintiffs and the Louisville and 
Nashville Railroad Conipany are defendants, this the rBth'dav of Vee; 
1901. 
Present: B.H.Sewell of Counsel for the Plaintiff, 
CWE. Danes Attornev for the 1léfendant. 
J.M.Wheeler after being duly sworn qdeposeth end 
State your age residence and occupation? 
am 568 yéars of age,I reside near Caylor Lee county Ya. I am a 
farmer and merchant. 
Ques. a. Are you acquainted with the Plaintiffs in these cau 
Mas ie TF em, 
Hues.3. Are you acquainted with the lands claimed by the 
these causes through which the right of way of the Louisvilla and Nash 
ville Railroad Co. runs in this county, beginning at the west line of- 
the W.W.Pales land on the east and running to the lands 
on the west,and if you are state what part is claimed by Mrs. 
what part is claimed by Mrs. Kincaid? 

The foregoing Question and any answer thereto is objected to because 
it assumes that all the land from the Bales line to the Snavely line is 
owned by the Plaintiffs,when in fact it is show’ by the exhibits that 
there is another tract,to wit,the Ma ry J.Pales land lies between. 

C.T.Duncan for Demis 
Ans. I am acquainted with the lands,and TI understand Mrs. Pall owns 
irom the W.W.Bales land to the east line of the Gray land,and the trat 
known as the Gray land belongs to llrs. Kincaid,that is Tf understand, Mrs 
Kincaid claims from the east line of the Gray land to the fest bine. of 
the Snavely land, 
long have you been acquainted with said lands? 
rns. About 26 years T thini- 


Ques.5. Since the derendent Co. has been operating and running #@#ains 


on said Rive of Way , atate whether or nat you have observed the running 
| a4d Ahab s 


e 


? 


and oppérating of said trains thereon? 
Ans. I have. 
Ques. 6. State whether or not there are any cuts or fills on said 
of way,and if there are,state which lands they are on the a 
caid parts? 7 
cuband one fiell 

Ans. There are cuts and filis,there is oné,on the land claimed by 

cuts and two fills | —i 
Kincaid and NERF Tigi think,on the land claimed by Mrs. Babttbeica 
Ques. 7. Do you know the width of the right of way through these lands, 


and if so state what it. is? 


Objected to because the deeds for right of way filed by the Plaintiffs 


are the best evidence of the width theréor. 
C.T.Duncan for Deft. 

Ans. I do,it is one hundred feet, as I suppose. 

Ques. 8. After the construction of said railroad,on said right of way 

through said lands,and since said company has been opperating and run- 

hing, trains thereon, state whether or not M.S.DBall or those Claiming un- 

der fim have been cultivating or using any portion of said CLG he Oe: 

Way, and if so to what extent has said right of way been so used cultiva 

ted and enjoyed? 


Ans. Since said road has been constructed and in oppération M.S.Pall ag 


ai « 
and parties Claiming under him have been using parts of the tripsof 
land granted DOr wight, of way, at some places closer and at other furthaet 
from the road bed, at Some places perhaps they have cultivated to with- 


in fifteen feet, at other places to within °0 reet, at others perhaps 


50 reet and at others perhaps with im ©35t. feet or more 


Ques.9. State whether or not this cultivation,use and enjoyment of said 


, FIvnt tot way,by said parties wAS done with Safety both to themselves 


and with safety to said company in Opperatinng its trains. 


mi ~ ¢ ; ws b | c+ + a oa 
The Toregoing question and any answer thereto is objected to ber-— 


Cause It asks the witness or an opinion ang the 


to be an expert either in the construction Or Opperation 


C.T. Duncan for Deft. 


whether o M.S.Pe imi 
4 Or not M.S .Pall and those Claiming under him 


Eve cons . £ 4 7 7 
nstructed tENCesS on said right of way and if so where said fences 


| ©@ 
t d 
® lad & 


ed 
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re built and how far along said right of way said rences were bub, 
and state whether or not said rences were on the right or way on the 
Ball land or on the Kincaid land? 
Ans. There were some fences constructed on the Pall part, I would say 
about half way OPVLENGLERIFASY GES ERE way along Sed Tt cantbe: pos teamue 
about it,but I think these fences were only on the north side of the 
road.There were also some fences on the Kincaid paet,and as I remember 
these fences were on both sides of the road and run from what is called 
the Wynn crossing to the Pall line, being about one fourth, of .a minteta 
length, there were also fences on this Kincaid piece from the Wynn cros 
sing to the Snavely line,these fences were on BXEHYB the north side of 
the railroad. 
Ques.i11. How far were these fences built from ane center’ Line’ of said 


railroad? 


Ans. They were built from 15, to 40 feet from the center of the raii- 


road,according to the construction of the road and the shape of the Xam 
dhe 3 Ome 
Ques.12. While these fences were thus built along said right of way, sts 
state whether or not ‘the said Pall and Kincaid or thise claiming under 
them, cultivated or used said right of way With safety up to said fencs 

This question and any answer to it is objected to,because it ass 
for an opinion of the witness, and because immaterial. 

Ge ToRuncan | fos Vdierin 

ADS en Tey Gir 
Ques. 13. How long did these fences remain on said right of way,ard hoy 
long did the said parties cultivate and use that portion of said right 
of way’? 
Ans. I suppose said fences were there six or seven years and said par- 
ties used that part of said right of way out side of said fences,all 
that time.. 
Ques.i4. State whether or not the defendant Co.built or had built any 
rences on said right of way through said lands,and if So,at what point 
On Said right of way,have said fences beer bullt,and give the length of 
Said fences if you can. 
Ans. There are fences built on both of said parcels of land, I do not 


show the length of the fence ‘on either bhe Pall or Kincaid tracts 


e ® @. ° 
i 


These fences are built,as I understand,on the outer edge of said right 


ena strips .. And some are built parallel to where Pall had previously 
6; ted fe 


nces. 


e“erect 
o much of the foregoing answer as gives the witnesses understandig 


5 

id objected to as evidence. 
CF DanGat >», On USit . 

Ques. 15. When did said Co, build said fences? 
Ans. I do not know, some of it was built perhaps a year ago and some pe 
perhaps two years ago. | 
Ques. 15. State whether or not the space on said right of way between B 
the fences built by Ball and Kincaid and the said compan could have be 
been cultivated used and enjoyed with safety. 

The foregoingaksSxsrF Question and any answer thereto ts objected to be 
cause,this witness has not testified,and there is no evidence in the ca 
case to show that any fences have been erected by the railroad Co. 
at points where fences had been built by said Pall or those claiming 
under him, and because the question of safety is one of opinion and is 
rot admissible as the witness is not shown to be an expert. And because 
the answer is immaterial. 

| | Duncan for Deft 
LOE IAW WERT EW WE ELAS HAY RA HOS TOT WT UE 
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ANS. “Lney ‘could not 


Quéa.17. State whether Or nov, theyfences’ puilt by said Co. prevent Mrs 


Pall and Mrs. Kincaid from the cultivation use and enjoyment of said 
right of way? 

This question and the answer thereto is objected to because it ass 
for an opinion of the witness and because it is immaterial and irrele- 


vant. 


Ans. They do, 


Ques. 18. By being thus prevented from the use of said right of Way 


are said parties damaged thereby 


Objected to for the same reason stated last above. 


> 


Hhuncam.tor Dere. 


ANS. They are damaged the amount of the land they could have cultivated 


tI do not know how much this would be,I do not know how much there is of 
aa) | 


@ 


Ques. 19.State whether or not the cuitivation and use of said right 
of way preventg the accumulation of inflamable material thereon? 
Objected to because immaterial and because it asks the witness for an 
Cine ana) nob Tor a, fact. 
THOT On We Pts. 
DT et GOSS. 
Ques. 20. Have you observed this fact from the cultivation and use of 
said right of way? 
This question is objected to because leading 
Duncan, £or pert 
Ans. Yes sir I have,I know it from using my own. 


Ques.20 repeated. Sate whether or not,you know that the cultivation a 


use of said right of way prevents the accumulation of inflamable materi 


ai thereon,by experiance in cultivating the right of way through your 4 
are: 

Objected to because leading and because the witness land has noth 
to. do with this enquiry and because he has not shown how his land is 
cultivated. 

Riis. 2d. 

Ques. “1. Up to what distance from the center line of the road bed coud 
said entire right of way be safely cultivated and used through 

lands on both sides of said road bed,giving the distahces both 

Ball and Kincaid lands? 

Objected to because it asks the witness for an opinion that he has 
already shown himselr incompetent to answer not having made any measure 


mentwcs,. 
Duncan Ter Berts. 


Ans. I think on the Kincaid part it my be cultivated to with in 25 “eet 

on 6ach side,itmight be that it could be cultivated closer and it might 

be not so close. On the Pall land it would run from 15 feet to 45 feet 

Where there is no cut or fill it might I think be cultivated to within 

15 feet on cut and fills it WWWaWcould not be cultivated so close. There 

only one cut that I recolect where it runs out as much as 45 feet. 
Gross-examined 


Ques.1. Have you made any measurements of the width of cwes or fidis 


al any point along said right of way either on the Pall or Kincaid larg 


om 
—, 
~ 


7 a ” 
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Ans. I hav? not. 

Ques. 2.You say that the cultivation and use on land prong the rien oF 
Way prevents the accumulation of inflamable matter ‘on the right Or | WEY; 
does this not depend on how it is cultivated,and what is allowed to ac- 
cumulate upon it? 


Ans. 


Tt does. If the land is grazed or cultivated in corn infiamable m 


matter will not accumulate, but if cultivated in Sie, grain it will ac 
cumulate to some extert. 

ai 3, Suppose it is allowed to grow up on grass and the erass 

down and die on it what then would be its state as to inflamable 

Ans. If it was allowed to. grow up as stated in the question then 

would be covered with inflamable matter,but we do’nt allow it to ; 

up and fall down. That is I do not mine. 

Ques.4. You say that the strips of land inside of said railroad fences 
cannot be safely cultivated,now is not VOW TaNMirenwea the right of 
way through your land fenced and have you not since said fences were 
erected been cultivating ‘the same safely. 

Ans. The right of way through my land is fenced and I have beer cultiva 
ting inside of said fences,but I did not regard it safe,and agents of 
the co. have been fussing at me for doing it. I merely took the sWeoee 
Ques. 5. If you thought it much risky or dangerous,why did you take the 
risk? 

Ana. Because I thought I had the aie to cultivate. 

Ques. 6 . Then you just took the ris merely to assert your right did y 
you 

Pou KS | Gaye: 

Wues. 7. Then it was not for any benefit you thought the cultivation of 
that little strip would be? 

Ans I cultivated it because I thought it would be of some benefit and b 
cause I thought I had the right to use it. 

Ques. 8. Ftom the crossing called Wynn’s crossing to the Baill line was 
there any fence built by Pall @fter the road was built or w&s the fence 


there when the road was built? 


Ans. My best recolection is that Pall built it after the road was bust 


but as to this I am bot positive, 
Ques.9 What became of Palls fences after the Co built its fences along 


the same parts of the railroad. 
Ans! I do not know, I. think some ot it is there stii11,and some of I 
think was removed by Ball 

Ané. What zind of use has Pall and those claiming under him, put the 


land of the right of way to,where they have used it all. 


Ans. They have used it for general farming purposes,grazing,corn wheat 


and oats. 

Ques. Have they cultivated at any time,either in corn,wheat or oats 
any part of said land up to within 15 feet of said cemter line of the 
railroad at any point either on the Pall or Koncaid lands,if so at what 
point on said land,and how long was the piece thus cultivated. 

Ans. They cultivated it up to the fence just east of the Wynn crossing 
it did not look to me to be more than 15 fett fromm the center though 
I never measured it. 

Ques. Does not Indian creex run quite close to the railroad for 

quite a distance along the Ball land? 

ACoeoves at, One, DOI, ab runs pretty close the raiiroad,I do: not know 
the distance it thus runs. 

Qhes. At this point is the Co’s fence between the cree and railroad 
and could the land along there on the right of way be safely cultivated 
Ans. The fence is between the creex and road bed and I do not xnow 
whether this part of the right of way could be safely cultivated or 
not. 


And further this deponet saith not 


W.E.Wynn another witness after being duly swern, depeses as 
follows :- 
Ques.i. State vour age residence and eccupnation. 
ANS. <Agé,51,residence,Jonesville ,eccupeatien farmer and Deputv 
fréasurer ef Lee Ceunty. 
QUu@s.2. ATG veu acquainted with the plaintiffs in this 
the right of way ef the Levuisville and Nasnville Rail Read Ce., 
runs threugh tie lands clained bv them mentioned these causes 
situated in the county beginning at the west line of the W.W.Bales 
land on the east and running to the lands ef 7.S.SNanvely on the 
West,and 1f you are state what part is claimed by Mrs.Ball and what 
is claimed by Mrs. Kincaid. 
Ans. I am acquainted with Mrs, Ball and Mrs. Kicsid,and am acquainte 
with thé right of wav of the said rail road company as mentiened 
aferesalid;Mrs.Ball claims to the line ef the land that I seld kmx 
MENXXKXNMEAXKRX B.F.Bincaid, and which is now owned by Mrs.Kincaid. 
Tne land ewned by Mrs.Kineaid is that which I formerly owned and 


wonicn I seld as aforesaid,and jeins the lands of T.S.Snaveley on 


How long have vou been acquainted with the said right of 
and said land threugh which it runs? 
Ans.I hate been acquainted with the said rignt of wav ever since 
its construction,and heave knewn the land longer,perhaps more than 
EY. years. 
State whether or not vou ever lived near said lands and 
right of way? If so how near to them and how long did vou live there? 
Ans. [I lived on the land new owned by Mrs. Kincaid end threugh which 
the right ef way new runs nearly ten vears.and within 300 yeards 
of the said right of wav. 
Ques. 5. State whether er net you Lived at said place at the time 


the defendant company begen te eperate and run its trains off said 


right ef way,and if se,hew leng did yeu live theresince it began te 


eperate trains thereon? 
ans. I lived there when the said commany beran to enerate its 


trains,end lived there untill query ,1e99, 


Ques.6.While vou lived at said place State wnether or net vou observe 
Said company operating and running its trains en said right of wat? 
Ans. I 

Ques.7.State whether or not there are any cuts or fills en ‘said right 
of way; and if there are state the number and where the are leacated? 
whether on the Bell or Kincaid part? 

Ans. There are about feur cuts on the Ball Land sand. Lo tidak 

are two Pilis that amounts to much,there is a small Tiids, OVer @ 
culvert there across e 4] There is‘one cut en the Kinesid 


land that is divided bv the road assing through it; there is one 


fill and part ef another, the part ef a fill is on the line 
land and Mr.Snavely's lane 
the censtruction of the said Rail Road on seid righ 
Said land and since said company has beeen operating - 
and yunning its trains thereon, state whether or net M.S.Ball or those 
claiming under him ever cultivated or used any pertien ef said right 
of way,and if se to what extent? 
ANS. Mr.Ball and others have used part of said right ef way,and 
cultivated all the land that was not eccupied bv the bed of the 
to cultivate on both sides of said road bed and on 
vracts ef lands. 
9. State to within what distance from the centre line of the 


road bed did said varties cultivate said portions ef said right ef 


portions ef said right of way the land wes cultivtated 
I suppose 
tne BaxaA ties,but in other 


“~ 


within 18 or 20 feet of the ends of 
places where there were fills end cuts,net se close’ Through ene ef 
the fields that I cultivated I had the fence set Within -1 think 
10 feet of the ends of the ties »Lhough I never measured it,this 
ield was east of the crossing,desirnated in some of the testimeny 
the Wynn crossing.This field is on the kKneaid land,and the fence 
spoken of is on the north side of the rial read. on the land that 


bona 5, TT 


I @¥asSaceed on the west of +} crossing,which land is now owned by 


ime > 
aa Kincaid, and ree of the raal road y had another a ey ae 


fu F Fe 0o® prrn Wee fk pom ome F Ginn 
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10. State to within what distance from the centre line ef tne 

bed on beth sides thereof,did said parties cultivate said 
portions of said right of way witnout reference to anv fences 
thereen? 
Ané. Threugh the levelest ef saic its was cultivated fsam to 
within frem 15 te 20 feet ef e centre @! said road on beth 
sides of said road bed,and along the cuts it was ceulitivaed up to 
the brink of the cuts as close up as it could be plowed to,along 

fills it was cultivated up as close as you could get to them, 
up to the edge of them you Know,a d this applied to both the Kincaid 
and Bell tracts. 
Ques.11.State whether or not this cultivation use arid enjoyment of 
said right of way by said parties was done with safetv beth te 
themselves and with safety to said co panv in operating its trains. 

The foreroing question and anv answer thereto is ebjected te 
pecause it asks.the witness for a mere opinion,specially in so far 
as future operetions of the road is converned. 

c.T.Duncan,Atty for Deft. 

Ans.It was. 
Ques.12. State whether or not M.S.Ball and these claiming under him 
ever constructed fences on said right ef way and if se when 
were said fences built, where buit and how far along said right of 
way said fences were built,and staing whether said Tences were on 
the Ball or Kincaid land? 
Ans. There 1 » fences built along said road on both the Kineaid a 
Bell land. M.&.Ball put a portion of the fences there and had 
ether portions ef the fences pu 1ere. A pertion ef said fences 


- 


were built before any trais ever run on said read,as well as I 
remember the remainder of the fence were put up within a year or 
of the construction of the road. The fences were built all on the 
north side of the road with the exception of one fence. From the 


Wynn Corssing te a private corssing near Balls store the fence was 


puilt just as close as they could get it to the brink of the 


cut and the fills with the exception of a few places around culverts 


i: 


! 
} 
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and fills they built the fences streignt as conveintly..With the 

excetion ef one or | fence was put within about 15 or 

20 feet of the centre of the said road bed,this is only my estimate 

I never measured it. A portion of the fences on tne Kincaid land was 

uilt by me west of the road crossing adjoining the land of Mr.Snavely 

and alse on the south said ef the road on the esagst side of the 

cressing,I meant that I put the fence there en that portien ef 

the land,this is all the fences that I remember being on the right 

er way. A pertion ef this Ramad. fence on the south side was frem 

4.0 | fifty feet from the centre and a portion was about 415 feet. 

This fence run frem the crossing te, the Ball line. 

Ques.13. Wnile ese fences wers thus built en said right of way 

state whether or net the said Ball and Bincald er these claiming under 

them cultivated or used said right-wav with safety up te said fences. 
Objected te because the answer ef the witness is the mere 

epinien and is net shewn te b. an expert ovtae® ‘in rail read building 

or operation, G.T.Duncan,atVy for defendant. 

Anew. They did. 

Ques. How long did these fences remain on said righ fr way,and how 


° 


lene did said parties cultivate and use that pertien ef said riznt 


f.> 


of way? 
Ans. Most of the fences still remain there vet, SH@xXEXXENIXKRIRIXX 
and parties cultivated it on up as leng as the fences remained. 
Ques. State whether or not the defendant company built or had built 
any fences on said right ef wav through said land, and if se at 
what peint on said rieht of way have said fences been built,and 
the length of said fences if yeu can,designating as near as 
vou can the peint where they begin and step. 
Ans, said cempany have censtructed fences on beth sides 
beginning at the Wvnn crossing on the nerth side of the road,running 
cast to the Ball land,a distance of about one fourth mile, also 
ning at the Wynn crossing on the south of the road and running 
Cast te or nesr the Ball grave yard,a distance of frem ene half te 
tnree quarters ef a mile,eor pessibly furthur. 


These fences are about fifty feet from the centre of the road accordin 


/® ®/it «@ 


to their mesurement. 

Ques.15. State whether or not the fences built by said company 

are or were parilell with the fences that were built by the said 
1 or these claiming under him? 

Thev run practiacally parilell with the said fences. 

Ques. 16. State whether or net the space on said right of way 
between the fences built b Bali and Bincalid and the fences bullt 
by said company could have been cultivated used and enjoyed with 
safety? 

Objected to beacuse the questionseeks a mere opinion of the 

1ess whthout anv facts to base it unon,and is theref re in admiss- 
ana furthur because the answer whatever it 18 is immaterial. | 
C.T. Dancan Atty for the defendant. 
Ans.Thev could have been. I did not understand you to mean with 
QumexkX%.the fences there. With the two fenc a there it could not be 
cultivated with safetv. 
Ques.18. State if you can when the seid company built said 
Fences? 
Ans. I do not know that I could rive you the exact time,but if I 
remember rignt thev have been constructed with the last three years. 
state whether or not the fences built by said comprny prevent 
Mrs.Ball and Mrs.Kincaid from the cultivation use and. enjoyment of 
said right ef way. 

The forezoing question and ary answer thereto is objected to 
because the question is a mere opinicn of the witness,and beacuse 
it is imaaterial. ¢.7.Dunea, Aty for the Deft. 

Ans. They de. 
Ques.20. By being thus preveneted from the 
of wav @z are said parties dmaged thereby? 

Objected to because the question asxs for an opinion,scecondly 

itm is leading. C.T.Duncan,atty for Deft. 


ay are because there is some very valuble land enc osed bv 


Ques. State whether or not the cultivation and use of the said 


right of way prevent the accumuletion of inflamable material thereen? 


cy | | 
_ 


Obected to because the answer would be an opinion of the 
witness. C.T.Duncan,Atyy for Deft. 
Ans. It 
OuesS 22. ste whether or not you have observed tnis fact from the 
cultivation and use of said right of way? 

Objected to because immaterial. 

C.T.Duncan,atty for deft. 

Ans. I have.I have cultivated the land myself. 
Ques.23.You state in answer to question 15 that the space between 
the railroad fence and the fence built by Ball and Kincaid could 
not have been cultivated with safety,please plive yours® reasons 
for saving that this space could not be cultivared with safety. 
Ans, Simply because a man could not cultivate the land without a 
team well,and that fence being there it necessariltY holds him there 
while the trains are passing. 
Ques.24. Up to what distance from the centre line of the road bed 
could sfaid entire right of wav be safely cultivated and used 
through said land on both sides of said reial road bed rivgine the 
distances both on the Ball and KEnecaid land. 

The forefoing question and the answe thereto are both objected 
be cause the same identical auestion has been heretofore asked 
the witness and he has given the answer therete. 

c.T.puncan Atty fer the Deft. 

Ans. 

Beginning at the Snavely line on the south side of the rail 
road through whet is known as the Kincaid land it can be cultivated 
vihthin £0 feet of the road to the Ball line,and on the Ball land 
on the same side within about the same distance untill vou get to 
the first cut,which is possibly from 20 to 25 feet from the centre 
of the tract to the top of the cut,from said cut to the creek from 
20 to 25 feet,then if I remember right the creek comes in there, but 
I do not rember whther there is any space in there or not for a 
short distance,then from where said creek lecves the read there 1s 
bottom varving from 20 to 60 or 70 feet wide between sald Pail 
road end the creek,that can be cultivated within from 15 to 20 


feet from the éentre of the road,*rom this place up to the store 


- 
cs 


it ceuld be cultivated to within about the same distance,from the 
on up te the Bales line I think that could be cultivated 
within 15 feet of the OGG 2-6 (Lae pert ly level. Starting at the 
Snavely laine en the nerth side ef the rail read,I think from the 
Snavelline t®@ the Wynn cressing it can be cultivated within 25 feet 
ef the centre ef the read,and frem the said cressing geing east to 
the Balls cressing east ef the first culvert it can be cultivated 
from 15 t¢ 18 feet,and frem this peint on te the 
big cuc frem 20 te 40 feet,varrying,frem the big cut te or near 
erave vard,frem 15 te 25 feet,and from said point en east te 
teward the culvery along the cut, I sunvose that would be 25 feet, 


and frem said cut to the cut west ef the Ball cressing at the stere 


feem 15’ te £0 Test with the excetien ef right at the culvert, and 


the read cressing ,at Balls stere,frem 
and from seid cr s line abeut 15 te 
Ques.25.-Wnile you were cultivating the right of wav 
you did the said cempany make anv objections te vour doing so? 
Objected to because immmaterial, 
C.T. Dunean, Atty fer the deft. 
Theva. nev. They hever- did, te me, 
Cross Wxamination 


Wnen did vou last « amine seid lands and said right of wav 


WLth a View ef testatvine ~in my Tite, 

Ques. Wnen did yeu last examine it with a view of accertaining 
ANZ. how nearly in your epinien said strips ef land mignt be 
GUltivated,up te the read bed? 

Ans, JI hawe net examined it since I ewned a’ pertien ef the land. 
Ques. Wnen you owned @ portion of the land did vou ®@kamine that 
pertion se owned by vou so aes to see within how manv feet of the 
céntre line of said rail road the same could be safely cultivated? 
-and if vou sav you did then sate definiteley at each ‘mainte along 


& 


sald land the number of feet from the centre line to the point Where 


e Kn | 


sald strip cculd be safelv cultivated? 
Ans. I never did examine it so as to tebl exactlv how many feet, 
but Lrom the examination made I have estimated it accerding te the 
number of feet as hervtofore statéd. 
Ques. Did you make the estimate of the number of feet wen er 
are you mmaneing it now simply from your recolection of the looks 
ef the same? 
Ans. Of course I made the estimation frequently in passing 
cultivains iin land. 
when vou were cultivating that land dad you estimat 
time that you were plowing within fifteen feet of the om Gs 
rail road track? 
track awd I cultivated 
within fifteen feet of the track. 
fF /‘trevent, of it at ithe tine,but I thought I was 
cultiveting within fisteen feet of the centre line of said road. 
Ques. GO vou think 1 it is safe either to the traveling public 
or to the person and teams cultivatine lend along bv the rail road 
track to be plowing te within fifteen feet of the centre laine 
track #n which there are from 10 to tw nty trains 
running dailgyZ,and with ne fence between the rail road track and 
the teams? 
ems) aM 26 ie * 
Ques. Why tnen do you say that it is unsafe to cultivate the StELD 
of land which vou heave described as lying inside ef the railroad 
comp ny's fences as erected by it,and with a fence still between 
rail road and the person using the teans? 
railroad fence is thers and there is no way of getting 
away Trom the track,when the trains are passing. 
Ques. Why would vou want to get awav from the track if it is 
be plowing within 15 feet of the centre line of the track as TOU 
have just described ahoeve? 
Ans. It is net necessary for a man to stand a > track in order 
te cultivate the ground safely. 


Ques. Then do vou savy itt is safe ate be plowing with a 


oe eo, @ @ 


With a team within fifteen fest of the centre of the rail roe 
wnen a train of cars are passing by wou on that 
And. I did not sav thet it was safe to be within 15 feet of the 
track when a train was passing. It is’ net necessary Ter av»man te x 

WLR 2S ews of the track when a train igs passing when there 

obstructions,in order to cultivate 
[It is net safe to be within 15 fest ef. the track with a team plowing 
when a train is vassine on the track.I make the above statement 
QumEx thet it is safe to MBEBXAAWKNAXMEGNENXXX cultivate within 15 
feet of the track beacuse I heve cultivated it that close. 
Ques. Are tou certain that vou ever cultivated within 15 feet of 
the centre line,and did you accertain that Tact from actual measure— 
ment, or are ae Simply giving vour oninien? 

his statement from estimate, I never did 
measure any 
Quées,Why do vou sayv,or why would it be in your opinion unsafe for 
a man to be Ylowing within fifteen feet of the centre line ef a 
trains were passing hixm on that rail road? 

Ans. Ths, team might possibly become frightened and want to run away 
or pessibly run inte the train. 
Ques. You sav in answer to a question propounded to vou on your 
examination in chief that there are four cuts on the Ball land,where 
is the first cut as you go west from the W.W.Bales Yine? 
Ans. the first one is west of the cressing atthe Ball and snavely 
store, 


Hew deep is. that cut? 


r 


ait 


I suppese it is 10 or infect,” 
Hew far is it fren He eupér cdge of that cut on the nonth 
ne centre line of the rail road. 

AD. A bate ft woud be frem 20 te 25 feet. 
Ques, is there .any o ether cut as deen as this one,if so where is it? 
Ans. There/is one or possibly two that are deener.The first one of 
these and the dee LS west of the grave vrerd and eest er the 
culevert which is nearly ennosite Jonn Bait - tid ¥ on the nerth 


runs back 40 or fortyv five fest from e car - the track,and 


@ na, a | @ 


it is possibly 100 yards through it,or more. x This cub is alse. en 


the Ball land. Just west of this there is another cut KXxBH about the 


same lengeth of the last one. This cut is not so deep as the last one 


deseriwed and the slope runs wack on the north side about 20 to 
80 feet. I dodnt remember that there is very much slope on the 
soutn side of either of these,!] dodnt remember mych about it. This 
last named cut is on the Ball land. 
Ques. You have alse etated in answer to said Questio: in 
examination in 
ene ef which is 
westward,from the 
the height. of it. 
Ans. The first fill commence ‘t+1e west of the cut whien I have 
desoribed as being just west of the crossing at Ball and Snavelys 
BL Ror and rus across the arch culvexfa short distance, and” I 
suppose it is so.ething like 100 yars long,and in 
high,sbine each way. 
opposite 
commences wes) of the grave vard and runs pretty well 
end ef the big cut tI T heave deseribed a 
§g about 400 vards long,and is about from 8 
can the width of 
the “vep. 
Ans. I think they wili average ahpout 16 feet. 
Ones. Do you know,or can you cive me anv thing like a cerrect 


mote of the width of the fill at the bottom’ 


. You state that on the Yinceid land there is a cut yunninge 
across the crossing known as the Wynn crossing,please state 
the total leneth of that eut,embracing botna sides ef the Wynn 
crossing and the depth of it as nearly as you can,also the 


distance on each side of the outer edge of the slope from the, end 


Ans. I would think that it was something near a a quarter efa 


tiie, [2 wune nearly ize thirds of the way through the Kneaid land. 


depth of it at the nighnest point I estimate to be 8 to 10 


@ /% 


Peet. The deenest nart of the cut is about one third of the way 
through it,and runs about 100 yards about the same depth, and then 
slopes rradually on the east end and abruptly on the west end. 
"rom the end of the ties to the outer edge of the elepe, en the 
north side at the deepest place I would est:mate it to be about 

it would be about 15 feet. 
Q es. Now you mey state how close you can plew te the edge, of 
fill without injury to the £xxxx cut. 
Ans. This will denend to a large ex.ent on the character 


a 


epround,where the dran ef the water is away 
from the cut you can pvlew closer to the edge ef it than where 
the drain is toward the cut. On the south side of the cut. en. the 
Kineaid land wes OF al: crossing while I owned the land I 
lewed within two feet of the brink 
of the cut. On the north side where the drain of the 
toward the 4% IT plowed I think within 5 feet ef the 
e If the companv has erected anv fence on the 
Kineeig-'2 | where thet fence begins and where it ends on 
each side of 
Ans. Thev have no 
Ques. Now you man answer the same question beginning oKXENm at the 
TOLINS RRENENREAK 
east line ef the 
fenee on tne other side 
north side of said track,from the same 
points. The Wynn crossing is I think abeut midway ef the Kinearad 
land as the rail road runs through it. 


are 
Ques, XNEEEXdmEN the old fences that you have described as 


¥ 


having been erected by M.S.Ball or the parties under han, sbaT1 
éfanding on this Kincaid land. 


Ans. I do not think thev are xkk @Geeme, east of the crossing 
thev are standing west of the crossing. 

MURNLKREKSXANEXKNRXRNRAXLNAKXAREXKMEXXAXARRERE 

Ques. Who removed these fences erected by Mr.Ball and whicn 


stoodg cast of the crossing? 


Ans, I do not know. 


a) 
@ /4 


Were they removed before or af he rallroad company erected 
fences cast of seid cressing? 
I do not, knew when they were removed.eor by when, 
~Where does the fences erected bv the railroad ec -rpany on tne 
niece of land begin and where do thev end? 
Ques, KHEXXRANKENR@ENXX there is a fence on tne south side of the rad 
beginning at the west line of the Ball land and running to a point 
about oppesite the grave veard. 
Qués. New dees this. fence stand on the outer edge, ef the right 
way aleng there? . 
S. de net.think it dees.at a place er twe where tne creek 
RUNS On Lire Pignt. of vy said*fence.is between. the creek and the 
road. 
Ques. Did. My. Ball ever have sinve: the said rai -ead Wes constructed 
tence along. the vrail.read and pralell with thie fe » erecved 
the rai road companv? 
ANS pL * Cs at remember. that there was. 
Ques.Could there be any safe cultivation by plowing 
the rail reed company's right of way aleng where said cempany 
nak BMvi26 AS. fenece taking, inte,c ideratioen the lecatien ef the 
sleng it? and if yeu state, that there cevid Have’ been then 
please state at what point or pointes? 
ANS. Ll ithin’ there ceuld., IL think  witheut the: fence there it 
e@uld, have been. nlewed frem ‘the Kinceid line te where tne 
cemes to the,.rail read,a distance of peasibly about a 
mile. 
Ques!) DEXENE Decs the Tence erected byrwMr.Ball,if any. was -er: 


” 


y him fvem the east Line ef the Kincaid line on the nerth side 


ry 


ef the read where the rail-read cempany has neo frénce,still.stends 
where it wae erected Dv .him and how-far did that fence,.extend 
ecastward frem said Kneaid.-line? 

tT think the fence : it was 
about 4-5 of the way through the farm,and stops arch culvert 


West 
Guess. Frem the culvert just 


erected by any body on 
railway,if so by whom? 
has been none. 
tne West line of the W.W.Bales land to the vublic road 
ar the store have anv fences been erected since said 
railroad was built,id so by whom?’ 


~~ 


Ans.tnere is a fence gach side of the road,I think it was put t 
there by Mr.Ball. 

Ques. Now if I understand you correctly,tnere are no fences on 
either one of these tra of land inside of the railroad 


fences,is 


. ° * - ~- ~, ° ss 1 
Ans. TNnLs rere : T remember, 


Ques. Now you say that Mrs.Ball and } i“ aid are demared be- 


A 


cause of the fences erected by the railroad company, and you Sé 
this is done because some valuble land is cut off from their 
by seid fences.will you state how much land is thus cut off by 
erected by the rail read company on the Kincaid place? 
could be cultivated safely if said fences were not 
Ge sunrose that it would amount from two to threes 
Kincaid land. I do net. Knew much how to estimate it. 
give me an estimate of hew much is cut eff by the 
ene fence on the Ball land that ceuld be cultivated safely if 
thet fence were net there. 
tT hardly kKnow,but I think that possibly it weuld be frem 2 
2 and ene half acres. 
Ques.What propertion of tht entire right of way from the Bales line 
ne Snavely line could be safely cultivated if ‘ rail read 
many had ne fence there? 
abeut ene half 
ate,if I understood vou correctly,thet the cultivation 
and use of the right ef way on the outside ef the track and 
where it could be cultivated would prevent the accumulation 
inflamable material,now does not this depend upon now Lt As 
Ans. Ne.not altegetner. 


QUes 


ol 


Ka 


Most any kind of cultivation is bette 
accumulation ef infalamable matter. 
wasS @llowed to grow up in Brass and weeds and this 


cae} 


and weed allowed te die and fall down upon it ,weuld net the 
danger ef fire be much greater than if it was cultivated in cern, 
@r if it. wae pastured,or if it was mowed off and kept twtlean? 
ANS, Certainiy it weld. 
Ques.Q Would not the danger of the cellection ef inflamable 
material on the right of wav be much crater from oats and wheat 


would be from pastureage or cultivation in corn? 


Tt weuld. 


RE-DIRECT EXAMINATION, 

tner or not from vour observation of the way in 
wnilun the right of way is kept by sid company and vour observation 
of the manner in which it is cultivated by these parties does not 
+> 


ne cultivation and use of said rient ef wa SSE ne danger 


from fires from 2 
ANS. 1. think at Les it to a censiderable 


A Re Cress examination. 
Heve vou observed how seid right of wavy was kentz 
-lamable material accumhlating uvon it where the road 
entirely under the controll of the rail road company, 
and if you stat that you have 
Ans. I have to some extent. There is a piece eof road down this side 
of Shawanee that has been under fence some time and some. through 
thé Teyler land and.en the 
Ques. 
Now is it not a fact that the rail road company mows,cleans off 
and removes all inflamabls matter every fall? 
ans. I think thev trim the right of wav eff ence a year .,and i 


tnink it is dene in the letter part of the summer er fall. 


Ait —Tirthtethes-Lepenent—seite—not-- 


e222 & 


RE-RF—-Direct examination. 
state whether or net after said company Mows their said r1gi 
that th: fine rrasses are allowed to die and accumulate 
ight of way and also sage er 
llowed to rrow vp and remain on 
There is to seme extene, 


Mm anise Len, 


me thi} fr whe ofowwtias been ultivated 
gues. Dass + the seme thing occewr when Jendemeas bescn cultivea 
» ' of : , 
in wheat or 7 , 


y Ans. frequentiv .crar 
cd 4 


al 


Ouss. sunnose it was in wnedow ,would nen tige Same thar neppye 


a #ci 
SVABS e 


—= 


would uf it was not mowed off or yastured. 


And fupthur- this 


‘Virginia, Lee County, to-; 

epee 1s IOS LNVIET wed : . , and: for thet County ofimsee 
in the State of Virginia, do certify that the foregojng depositions of 
J.if,Wheeler and W.H.Wynn were . 7 and subscribed before 


me: at the times, places and for the. purposes in the caption mentioned. 


7 | 7b. 
m : Given under my hadd this the AIG Gay of Ly, / Melos el 


Bow wiIncarGrvanovier Witness arter being duly eworn deposes 

foLiows: 

Oitki-—MStbavemyourvHee;moCccupation and place of residence. 

A.-- I am 41 years old, occupation farmer and grazer, residence Ewing 
Big ial hee 

H.2.-- Are you related to the plaintiffs im these caues and if so 
state in what way? | 

A.-- Iam. Mrs. Ball ts my mother-in-law, and Mrs 


wife re) 


Q.S.-- Are you acqauinted with the lands claimed by bhe Platts 

in these causes through which the right of way of the defendant com- 
pany runs in this County, beginning at the west line of the WoW.Plaes 
eind” on the east and xunning to the lands of G.S.Snavely on the west, 
and if you are state what part is claimed by Mrs. Pall ard Mrs. Kincaid 

A.-- I am acquainted with said lands and have been for about ten years 
and have also been acqaainted with said right of way that iong. Mrs. 
ball ownes from the W.W.Pales line to what is ‘ncwn as the Wynn or 
Gray land and to the end of the fences Pulp sey the railrod company 
beginningtmgz at and running castward from the Wynn crossing: Mrs. Kin- 


caid owns from that line westward to the whnavely, Tine. 


Q@.4.-- The description just giver by you embraces the tracts or par- 


cels cf land as claimed by the plaintiffs and alleged im their bilis 
does it net? 

A.-~ It does. 

G.5.-- State whether or not you have observed the operating and 
of said Company’s train on said right of way through said land, and 
you have state how long and the oppertunities you had for wa ching 
and observing the overations of said trains thereon? 

A.-~- I have observed the operations of the company’s trains on said 


fap, Of way,” for the last ten years. I have lived in sight of the 


> 


of this time and on the land zuxquextxren phmcaon which the 
right of way runs, and I have been around about the right of Way every 
rew days off and on for the last ten years, and have seen the trains 
passing on the said track 

@.6.-- Bo you’ know the width of the right of way through these lands, 
and if you do state what it is? 

CObj.-- The foregoing question is objected to because the deeds referre 


ed to and filed as exhibits with the bill are the best eviderce cf the 


CA bneon threycisent.of way. 
GC. Et saumcan+f or tek Ne “Roe, Ces 


A.-- I do not know the width of said right of way, but the railroad 
Claims 50 feet on each side of the £ramk center of the track. 


gw.7.-- DO you know where the outm edge of this, 50 feet sirip en 


€ 


ime, (conver laine ot) sare rioht of away ist 
do, where they put up their wire fence. 

@.8.-- After the construction of said railroad on said right of Way 
through said land and since said company has been operating and running 
trains) thereen, state whether or not M.S.Ball, or those claiming un- 
der him have been cultivating or using any portion of said right or 
way, and if so to what extent, that is, speaking with reference to. 
poth sides of said road bedt 

A.-- Said persons have been using said right of way. Portions of it 
have been tended up to within fifteen feet of the center line of the 

close . 
road bed .om- both sides, and»some other places not, So mark. , This culti- 
Wee won wals Yon the jcioht of way beth ythrough the; Mns. Babli: tract, and ake 
Mrs. BIncaid, tract , 

Q.9.-- When did this cultivation and use o id portions of said 
right of way begin and how long has it continued? 

A.-- They began to use said portions and cultivate it immediately 
after said road began to be operated, and has beeen continued somethirg 
over” Ten! VOars,. 

6.10. State whether or not this cultivation use and ertoyment of said 
right of way by said parties has beer done with safety Both to them- 
selves and with safety to sabd Company in operating said trains? 

Obj.-- The foreging question and any answer tirereto is objected to 
because the question calls for opinior and he has not shown that 
he is an expert an entitled to an opinion as to the safety of opera- 


tion to the defendant Company. 


Ape al Lalas becenise oun, hands, Nawertendeduit® and oun, renters Nave 
tendéd it and they have never had any bad luck yet. 
Q@.d1.-- Stage whether or not said Company ever made any objection to 


said parties using and cultivating said portions of said right o 


way, and if so when said objection were made and state how long said 


right of way was used and cultivated without any ohjeetion- on the part 
of said company? 


A.—-— There was no objections made until they put up their fence. After 


fences were put up they ordéred our renters nut zEa as T am informed. 


g 


The right of way was used without objection until last Spring. TI met 
lir,.blessing on the track and he ordered me to tale the ils away and 
Said if I didn’t take them away he would burn them, T told him that 
that was out land and that I dared him to burn them and that I would 
not move them untilst suited me. Mr. John W.Blessing, referred to ja 
above,was a section boss for the Louisville & Nashville Railroad Com-— 
pany, on the section running through seid lands. 

Obj.-- So much of the foregoing answer as undertazes to detairl the 
information outside of what the witness received from the section 


foreman is objected to because hearsay. 
CG MeDoncan“for, dei. 


@.12.-- State whether or not M.S.Pall and those Claiming under him 
ever constructed fences on said right of way and if so where were said 
fences built, and how far said fences were built on said rion t) sof (waar, 
giving the points where they began and where they ended with reference 
to both the lands of Mrs. Pall and Mrs. Kincaid? 

A.-- M.S.Ball did construct fences, on both mk the Pall part and the 
Kincaid part, that is he and those claiming under him. As to the 
right of way through the Ball land the fences began at the W.W.Pales 

to. 
iine on both sides of track and extended Pall & Snavely’s store. As 
as I could measure the fence on the south side was about 20 feet 


the center line of the track, and on the north side about 25 feet 


the center of said track. REXELMEZ VUE MOLF EL MeZEX OPT Ene Ekore 


ball and Snavely’s store to the the arch culvert west of said 
store there was no fences built. from this culvert or the north side 
the fence extended to the Kincaid land line, being a distance of about 
/4 of a mile, this fence was a distance from the center line of the 
cut 

tract, from the culvert to the big, of about 25 Peet, then from the 
big cut over to a crossing on the Ball land it wes 25 to 50 LeCot at rom 
the center of said track, from this point on to the Kincaid land the 
Said rence is about 20 feet from the center of said track. rom the 
arch Culvert to the Kincaid lane there was no fence on the south siade 
of the track erected by Mr. Pall or any one claiming ‘under’ him. 
As to the right of way through the Kincaid land the fence began on the 


Ball line antixex, that is on the north side of the track, and extended 


Lora Culver sazd fence being about 150.\yeards im lbengil. "This: fence 
Wook cls 0. Teet from the, center 'of the track, From said culvent 
Cemeae hi Voavcrossinotiere was. a. Tence,ion the north side) of- Thess. race 
Werewwvas apo > Tee. from the center of, the tracits’ On whe Sougn 
Side of said track the fence began on the Ball line and ran to the 
Culvert a distance of about 150 yards, which fence is about 15 feet fm 
7 euty emt 
DRO Mie. GCemver OL the Urack, fence then extends from said! mma giam 
Pec Out Sldae.-to Lhe Wynn cressimg, andiiis a distance from the 
center of the track of about 40 feet. From the Wynn crossing to the 


Qe sche nertin Side of. the track 
Shavely line there is a fence, which avergges from 25 to SO feet from 


tier cenver Of the traci’, and: from the Wynn crossing, to the’ Snavely 


ijine there is no fence on the Saaaresepeie TOR south side. 

ieee. noone these fences. were: built on, sad rignv Git way, sLace 
Wiewoer or Rot thie, said Ball and: Kincaim ior wise elaimima bndler) tien 
Mad \culcivagved and used said right of way with safety up to said 
fences? 

Obj.-- The foregoing Qwest LOn si "SO Shaw as wa sits Teor am Opinton 
Statement as to the safety with which said cultivation was done 
objected to because the answer would necessargly be the opinion 
Lhe witness ap to the safety of said use and cultivation in so far 


the railroad and its operation is concerned. 
C a iiamcam hoa tcdert.. 


How wong Gud these cences’.remain-on. sdid. right of iwway..and 
of bhenibéeén removed, and state, how lone, the said part.res 


Cuimivabed> and, wsed, said.portions of) said right; of way up vo -sakid 


Wow oda, Henees save meen on Lhe righbvef way fromeelon, to ten years 
ana some’ of them have. been removed within the Jast twelve months. 

Sie perils: wsed, said) lagdivup to sazrdy fences fromseichtrio: Yom, years. 
Fueyuseadx, that is they cultivated and used the lands up to said fencs 
Pron-sene Came they were’ constructed untviad the present as 


are SLLls “there and! until they were removed-ds to such as have been re- 


a 


‘moved. 


Deo. Durins the said time that said.parties Rave cultivated and 
used said right cf way up to said fences, state whether or not the 
Said VCompany has made any objection or’ complaifat to the.said use’ and 
GuUiLivyabiron,or said right of way? 

A.—-- They did not. 

Q@.16.-~ State whether or not the defendant Company Guilt or had built 
Wane, LEnCces on said right of way through said lands. and’ af uso) av wean 
point on said right of way have said fences been built, and g 
emo jor said fences.if. you cant 

Moines, PeAve us, Tences, On Said righk of way... They starbued ion 
the south side at Pall grave-yard westward to the Kincaid line. The 
Ces iOOmervelo Por lb Cary make with my eye. they have thas hence fii, 
Mee nw. COM CAS center line of the track except in a few places where 

CORN, ,CLeeic- Ehey have seu Vii” eave wl Foi ks On account of 
the creek. This is all the fence the Company has constructed on the 
Bail tract. On the Kincaid land said Company 4S constructed fences 
Prom the Ball line westwardly to the Wynn crossing on both sides of 
the track, and these fences on both siées are fifty feet from the 
center line of the track from the best observation I can maze with my 
eye.e This is valiewhe, fences constructed by said Company on said right 
of way. The fence constructed by the said Company on the Ball lands 
was built somethimg over two years ago; the fence built by said Com- 
pany on the Kincaid land were built in the summer of 1900, 

Q¥.17.-- State whether or not the fences built by said Company are 
parallel to any cf the fences built by Ball and Kincaid or parallel 
to any rence that they had built, and if so state where they are varal- 
lel to any of said fences or to the fences where they have been re- 
moved'’r 

A.-- The fences constructed vy the railroad company are praciwteal ) iy 
parallel with the fences which Ball and those claiming under him had 
on the Kincaid piece,except thet the fences constructed by the Com- 


pany are the same distance from the center line of the tracy ali 


the way along, while the fences as put up by Ball and those’ ci4ming 
t 


under him where closer to the center line at some places than they were 


at others, as heretofore explained by me, in giving the distances 
Mme, ences 1 ronyune center dine. On the Baill tand eas Nerevonorne 
explained by me, along where the railroad company, has, erected its fence 
Mreriwetid Hadviet constructed any,rénce on’ the sovth Side of therraii mem 
Pi miLMenimocartd Vand whene the Company has constructed 2£ts" femecs 

PrauOue Geos leas Une wall rences theretvorore ‘erected “oy fir. Rati ang 
Prosc Glawnumes under him have been removed, except that, there” is pen— 
topo momo wine Lee a Load, O71, rails SstiLL remaining alone there. 


G.,As.=— State whether or not the space, on said right of way between 


the fences built Oy, Madi ‘and’ 'Kiricdid and iby the said Company coma wena 


PeeM cultivated, weed and ‘enjoyed with satiety 

jie toe Toregoine. Question and any answer! thereto. are bj ecred. bo 
eenevaidence because the, question asker - fon: thes opantom of Une, witness 
Ste lS. MevecompetLanty, fhoriham: toi give ‘an epiniom ion the! same unless 
Homes SiOvenue Dewan CxpertL im) the+ construction and operation. of raild= 


roads. 
Gy a Darcanm <ron dew ti. 


ree eb te COUIC. MeOlu - 

Q.19.-- State whether or not the fences built by said Company inter- 
fere with and prevent Messrs Ball and Kincaid from the cultivation 
Use and. Cn TOyvment or -said right of wav? 

CO Caveat yo sy Wiest, “DeGarse immaterial second, whecauseuaGt 


the opinion of the witness instead of 
c 


does. 
Byabeing Thus) prevenveo Prom tne culbivation andy mse of 
mish, or r Mame: sand) parties, damaged, thereby 7, 
Ubi Op ;ecbed to because. jmmaterial,« and: because) it 


our wom anstead, of Fact. 
Cal. Dubecdms thor der. 


Aw — “tei ek Minow ars jpreven Led, prom) bLéendingy sone. valuable and. 
Vielen. ht SaadeCompany should jconstruct. fences om: both sides of 

its track, om the outer edge of sai ig : ri Lvs envinre) tenor 

state whether or not that these fences would prevent them from the use 


‘and cultivation entirely from some portions of said rif of way on ac 


peice) Of ss0me Clits end. rocks ered a creek runhing near the rigm. of 
way 


Obj~--- Objected to because immaterial and irrelivant. 
60 Dancan-forVaenc. 


Weed. Stave, waether or not the) cultivation anduse of said right..of 
way prevents the accumulation of inflamable material thereon? 
Obj.-- Objected to because the answer can be nothing more than the 


Opinion of the witness. 
Gi, Pian Can iP Or> Geta. 


A.-~- It does. 


®.25.-- Give your reasons for this statement. 


A.-- Where we cultivate it it keeps the weeds and gra from accumu- 


lating, and where we graze it it keeps the « (ss and weeds from accumu- 
lating and in this way prevents fire. Where we pasture land ene’ fT ire 
herby ieVvexr ;Catches'. 

Q.24.-- Up to what distance from the center line of the road bed 
could said entire right of way be safely cultivated and used through 
said land on both sides of said road bed as the road is now constructed 
and operated, giving the distances both on the Pall and Kincaid land? 

A.== Starting at the W.W.Bales line on the north side running 
Bali and Snavely’s store, I measured it and it could safely be cuiti- 
vated to within 18 feet of the center line of said track, and on the 
South side I measured it and it could be safely cultivated between 

line adn said store up to within 15 feet of the center line 
track. Then ‘starting on“the*noerth. side at) said store running 
private crossing it could be safely cultivated within 25 feet of 
center line of said track. On the south side between said store 
the said private crossing said right of way could be cultivated 
about 100 yards to a cut within 15 feet of center line of GeCle , 
and ine luddina 
Prom,athis tut to said private crossing it could be safely culti- 
vated to within 25 feet of said center line. Yrom the said private 
crossing to the arch culvert said right of way could be cultivatédg 
on both sides up to within 15 feet of said center line. #'rom the arch 


CuevcrvsiLomhesa fill, on, the morth shder ity could! be, caltiwated ugestco 


o 


within 26 feet of said center line. Between said points on the south 
Side about 30 yards could not be cultivated at all on account of rocks 
and cliffs and the creek, then for about 100 yards it could be culti- 


vated Wor about 25 feet and the balance of the way about 20 feet. 


Form this fill on the north side for about 300 yards toxa bie Gut. 


it could be cultivated up to within 20 feet of the center Mmey 

SP orycuncebig cut of the the Ball crossing @S 25 to 50 feet, land 

this crossing to the Kincaid land could be cultivated to within 

Peet of said cemter line. i'pmm the said fill,orn the south ,side, to the 
big cut, except at one place for about 20 feet which could not be cul- 
tivated at all on account of the creek, it could be cultivated with 
safety to within 20 feet of the cemter line, and from the big Cul. Omer 
to the Ball crossing it can be cultivated with safety to within 33 
peat Ot Une iCenter line. practically: at.6me places it might be cul- 
tivated a little nearer and at some places ta could not be cultivated 
at all, and from the Pall crossing to the Kincaid line it could be 
cultivated to within 20 feet of the said center lire. On the Kin- 
caid part on the north side to the Wynn crossing said rrighy of Way 
could be cultivated to within 15 feet and from the Wynn Gi MoKspcrly ee) p96, 
the Snavely line 15 feet except at the cut and there would be 25 reet. 
This cut is abcut 200 yards long. On the south side from the Pall 
line to the culvert 15 feet, and from the culvert to the Wynn crossing 


20 fest, and from the Wynn crossing to the onavely line 20 feet. 


Cross Hxamination. 

“&.Q.1.-- You speak of making measurements, when did you do this and 
WhO Was present and assisted you? 

A.-- I made these measurments on the 18th of Gctober; PIOiqdand-TPes 
shavely was present fark all the way and Mr. William A.Croctett and 
Mr. M.S.Ball were there part of the time. 

*..Q.2.-~- Were any of the officers, agents or employees of the “ai 
alongy or had you given them or any of them notice that Vow were) a@oing 
to make said examination and measurements and invite them to be paesent 

A.-- There were none of them along, nor did T invite any On “tiem ior 


give them any notice that I was going to make said examinarions or 
measurements. 


g 


You have been giving your personal attention to this case 


‘ ~TOUW rife c 4 Sh as Mrs. 
and acting as the agent of your wife and your mother-in-law, Mrs 


Bo dy 2ATX its management, have: you notvrT 

Bn OS « 

X.@.4.-- What did you make said measurements with? 

A.-- With a surveyors chain, that is a link chain. 

X%.Q.5.-- ‘Bid that chain have on it a d#signation of feet and inches? 

Piacente ROUCKES Ory att for Teet. 

x.Q.6.-- How long was that chain and how many of these little notches 
Sra wage ihad' at on it? 

A.-- It was two rods long, I don’t remember how many- nowches!) ib thas 
Patewen lat ween mic, SOME: Tour, Five Or Sst. 

MeO (= Lou stave wr mecoWiect, .comrectly that’) Me. Bail hasytences: e= 
POC Ce. Om wae hin Stas “of bie. {oracic ‘Om the Land ‘ox f way between 
the W.W.Bales line and the public road crossing at Pall & Snavely’s 

fom 
store. Did you measuré the distance pf one of these fences to the 
others, 2f you did state how’ many chains, or “parts of chains it was. 
Prom "one Or ward. fencesr vo: the ‘other? 

A.-~ We did not measure the distance from one of these fences to the 
other, but I did measure from the center line of the railroad to gxen 
MEXZALAXReNEeS the fence on south side end found it to be 20 feet 

*.@.8.-- DeaXY¥ In making your measurements did you measure the width 
at the widest place of the cut just west of Dall & Snavely’s store, or 
of any of the other cuts along the railroad line on either ore of 


the tracts of land in controversy, if you did please state such width? 


’ " e 
A me ~ fo ato ss = EE 1 ha Pe nn > 5: ee 


* uv en iy a gab ipa — om si wr ta 0 es 


~thowe We did not measure any of the cuts. What measurements I made 
were from the center of the Lracei ayo "the" top of the CUTS, Some. taimnes 
Our mecsSurements would extend a little out from the top sO as to make 
the measurement in feet without any addition of inches. In measureing 
the cut west of said store from the center line to the outward edge 
or the cut on the north side was about 22 feet, on the 


about 22 feet. The next cut going west is much higher on the north 


Side than on the south Side, in fact there is not much cut there on the 


South side. rom the center line to the edge of thts cut on the north 


é 


wo a 


is about 24 feet, and on the south side zuxte it is about 20 feet. 
cut going west is whet we call the big cut and from the cen- 


ter line to the outer edge of it on the north side is 45 feet. and on 


the south side it is 33 feet. 


X.Q.9.-- Did you measure or do you know the highth of the highest fill 


A.-- We did. not measure it, I do not know it highth, but estimate 11 
CO We. apolluyiaen Tee . 

a, 10)..-— Pid .you. measure the width or, this fill. on topg or bottomy 
Ria LO Tov. 

x.0.11.-— How close up to wmxemk the edge of a cut can you plow with- 
out interfering with the edge of the cut, or rolling dirt down the 
SAMes Of), Tt? 

Ava het is owing to the,ground, some, of it rolls, away from. the, raid- 
moan) snd. some towards 10... Where) the, land ds ol lime away rrom the 
PetheeOaGs 70) Gam ootaro,or (three inectut rom the wedwe, gat. 0. te sroitiens 
Lowaras, the, rad trond you .can phow within thee or four reet’ of ‘the. edge 

hm Oeuas On the, Kincaid land ~ou have.stated sihat.V4S. Ball. and these 
Glaamine under) him, had, erected. fences! on each side of the. raiiroad run 

from the Wynn crossing 
hing eastivard, @ considerable distance. While making your measurements 
Guid eeu Hiessiee 1 rom Lae center line Go where these Dences*stoca, mt 
You did please state what the distance wa. t the vartlous places 
where you measured, if you measured more thar one place? 

A.-~ We did not measure frrom the center line to where the fences 
Stood at any place, but the measuring we did was to points that T 
though might be safely cultivated to and this measurement has been 
given in answer some of the auestion propounded to me on my exemina— 
Caer An eh em 

%.Q.15.-- In thet answer , if I understood you correctly,you stated 
that you thought there were places along Khare the right of way where 
Sald right of way could be cultivated Uptouwt Dhim 1 ee Peek. om he. “Gera 
ter line. Do you think that it would be safe to be plowing witthia 
team within fifteen feet of the railroad track while a train was mov- 


Me by you: oh that tract? 


A.-~ It would not. 


Wier oniave,eOuvem oul of the-way till the train passed and ehen 
back and went to plowing. 

*.Q.14.-- Has any cultivation been done by MM: | or “any person 
G@laiming under him of any part of the right of way within 15 feet ‘of 
the center line at points where no fence was between the railroad and 
meee “INS -CUulla vened fF 

AL-—= LL think not, my estimate would be that the closest cultivation 
Peat tieey been ache was, 18 to 2O feet from the center line. 

Avo .2S6v—— In amswer to a question propounded to you, you state that 
face wie Leonces were erected .by ithe railroad Company that, you doinen 
Toe tne tamd, inside these fences can be safely cultivated. Why nour 

ee Lao 1OU, thank it would be sare because cultivating dren Creme 
to the railroad the team would be liable to be frightened and then 
with the fences there it. would be hemmed in and think make it more dan- 
Ue Cuma i tnen menNces Were not theme, .VWoup tine -fenGess there or 
could not escape with oa Peo maned team. 

Deo. ae oppose Vhet the trilable part. of the Then, or way inside 
Gi foeng wonmees! Ves S6-im TWeadow prass, could they not be UsSea very 
vrofitabley? 

A.-- They could not. 

K.Q.17.-~- Why not? 

Maw oo iipiy pecause. one would have’ to po iin there: to mow itand he 
Might be hemmed and couldn’t get out if the team became frightened. 

x.0.00/--—, Ceuldn’t it be mown very well ard made very profitable by 
hand, scythe and man power. 

A.-- Bt could but it would be right expensive as hand are hard to fet, 

would also have to be packed- and thrown over the rence. 
©@.19.-- For what purpose is the land adjoining the railroad on 
land 
Ever nGcrum s2ce "7 Of ane Kincatd wsed? 

hao LuSis Used. OC, COrn.Whe—e, OaLsS.and orass, “Tris” year whe, land 
west of the Wynn crossing ts in whe@t, before the wheet wes sowed it 
Was in gras Used sO wrewzine.. “On Che sant OF the Crest img. in, ae 


r AK as 


for grazing. On the south side of the road SOB of the crossing 


it used for grazing, but it is my purpose next yeer to cultivate it in Cae 


West of the crossing on the south side we use for grazing. 
--- You may now state for what purposes the land on each side 
railroad is principally used on the Ray ainda 
Bie GS Used aor general purposes, Corn whet) foaks 
We rotete the crops and perheps we have it in grain of 
Once ever three years. 
ain ak NO oe =="Vou sive it as your opinion that cultivation and use pre- 
vents the accumulation of = inflamable material on the right of way. 
Does this not depend upon how it is cultivated, what it is cultivated h 
in and how it is used? 
Yes, it depends on what it is put in. If it is put in corn it 


accumulate much, if it is put in wheat cr oats it accumulates 


if grazed it is cleaner than either 


“0G. 228.—— Wheat Kind of fencing were those Crected by Mr. RPaiuilang 


those Claiming under him on the right of way? 
fences» principalhy,and. a tttte ace rence. From the W.w, 
to the crossing at Pall @ Snavely’s store it is a wire fence 
What sort of rail fences were they, did they prevent the 
stock from the fields enclosed by them to the right of Way? 


A.-~ It has been a good fence all along @nd turned Stock, but some of 


now giving away, thet is in places where the land is in cultiva- 


Lt Pre Any Oh av Gumrstock ever set over these fences and get 
Killed on the railroad? 

A.-- Not that I know of. 

X.@.25.-- Is there « line of telegraph poles on the right of way 
along though the Ball and Kincaid lands 

A.-~ There is. 

- -@.26.-- On which side of the railroad are these poles erected, state 
their disteunce from the center line and also state i¢ there is wires 
on the poles which are used as a telegraph line? 

A.~- My best recollection is that they are on the north SL. de 2 Phew 
that part of them are on the north side. My best recollection rs). that 


they are about 25 feet from the center line. they have wires on them 


Suppose or telegraph pusrpeses. 


Hraminabtion. 

Q.-- How many ¢ Ore atm OLher ‘words what, proportio&. cf the “aden ttom 
Way through said t tracts of land could be cultivated and used with 
sarety : 

Moe CetnImk that from 8 to 10 acres would be safely cultivated and 
used WWW YUAN EVEN EHS UWA ERRW ES WON OW He eR Bere RW 
CHW WWW My oPinion is that half or more of it could be safely culti 
vated and used, 


And further this deponent saith not. 


Virginia, Lee County, to-wit: 


Tne GM Ora Lamy ch SY aU adee,.'5 fom tire Countian oF 


Ese nm the State of Virginia, do certify thet the “oregping depostticn 


of 5.¥.Kincaid was taken sworn to and subscribed tvefore me.on the }ovh 


1901 - | | 
day of October, ah the cffice of G.T Duncan in the town, eof gonecvilie, 


Virginia,for the purpose of being read as evidence in cena ‘owe a: 
plaintiffs in two certain suits in chancery now depending .in GALE 
Circuit Court of Lee County of N.A.R.Rall et als against Louisville ? 
Nashville Pailroad Company and Martha B.Kincadd,et als against the 


Louisville @ Nashville Pailroad Company. 


Given under my hand this the 30th day of October, 190C1. 
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‘She Commonwealth of Vireqiiveer, 
To the Sheriff of the County of Lee---Greeting: 


OMMAND YOU AT YOU avila. 


to appear at the Clerk's offive of the Circuit Court.of the County. of .Lee at .the court-house thereof, at the Rules to be hol- 
den for said Court, on the pin US42e4Oaeey 17/8 90.. to answer a 


bill jn chancery, ibi ‘ in our Court by 


ac © 


——_.___—, 


A oa as there 


this writ. Witness, A. B. MUNSEY, Clerk ofour said Court, at the. court-house, peas eee Cue aks of 


“La ae and in the 12 iS year of the Commonwealth. 


DCODY a tceLe: a Ee! ey ee Py. Clerk; 


2 eoansesannan. 
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IN CHANCERY. 


| ft AR 
FAT HOLLY on 
| PEPE Bech — PI. 


To (06... Rules. IFoo | 
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_ CIRCUIT COURT. 


